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Freedom of. . . .
Information Act (FOIA) ;rogram

(b) SECNAVINST 5211.5C, Personal Privacy and Rights of
Individual Regarding Records Pertair.ing to Themselves

1. ~. This instruction establishes policy and assigns
duties and responaibilities for implementation of the Freedom of
Information Act (FOIA), 5 U.S.C. 5 552, and the Privacy Act, 5
U.S.C. 5 552a, within the Office of the Judge Advocate General
(OJAG ). Its purpose is to promote application of the policies
and procedures contained within references (a) and (b), and to
establish uniform procedures for the processing of and
WpliCatiOn of Department of the Navy (DON) policy to FOIA and
Privacy Act reguesta for materials compiled and/or maintained by
OJAG .

2. Background Reference (a) implements the FOIA within the
Department of ~e Navy (DON). Reference (b) implements the
Privacy Act within the DON (see paragraph 6 below). Generally,
FOIA provides a right of accens to records of executive Federal
agencies except to the extent a record, or portion thereof, is
protected from mandatory discl.omre under a specific FOIA
exemption or exclusion.

A FOIA request is a written request for agency records
by an~”person, including a member of the public, an organization
or a bueiness (but not a Federal agency or a fugitive from the
law) that explicitly or implicitly invokes the FOIA, 5 U.S.C.
5 552, or any implementing directive.

b. The term “agency record” includes all booka, papera,
mapa, photographs, machine readable materials or other
documentary materials, regardless of physical form or
characterlstica, made or received by the DON in connection with
the transaction of public business and in the DON’S control at
the time of the .?OIA request.

c. FOIA requires publication in the Federal Register for
the guidance of the public certain information including
descriptions of agency organization, functions and procedures;
substantive rules of general applicability; and statements of
general policy or interpretations of general applicability
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formulated and adopted by the agency. In addition, records of
final opinions rendered in the adjudication of cases, statement
of policy and interpretations adopted by the agency but not
published in the Federal Register, administrative staff manuala
and instructions that affect a member of the public, and similar
records must be made availsble for public inspection.

d. Other DON records not required to be published in the
Federal Register or made available for public inspection are
subject to diacloaure upon receipt of a proper request, unless
exempt. Within OJAG, such records include, but are not limited
to, formal and informal JAG opinions, letters and routine
correspondence. Such records are subject to release under FOIA
unleaa specifically exempt. Documents that are otherwise exempt
from disclosure may nevertheleee be releaaed to certain
requesters such aa Congress or other Federal agenciea. See
paragraph 3 of reference (a).

e. A record may be withheld from disclosure if exempt.
See enclosure (2) to reference (a) for detailed diacuaaions of
epecific exemptions. Depending on the subject matter of the
material requested, care should be taken to ensure that a proper
declaaaification review ia conducted of all requested materiala
since, in come instancea, compilation of unclassified portions of
requested documents can result in the classification of a record
as a whole. Records that are exempt from mandatory disclosure to
the public may, nevertheless, be released at the discretion of
the agency. But see paragraph 4e below.

3. Ii.esnonsiuti eq

a. OJAG Division Directors. Each Deputy Assistant Judge
Advocate General (DAJAG)/Diviaion Director shall be responsible
for timely and accurate responsea to FOIA and Privacy Act
requeata for records under his/her control and shall have
commensurate authority ae Initial Denial Authority (IDA) as to
thoee records.

b. Deputy Aaaiatant Judge Advocate General (Adminiatrative
Law) . The DAJAG (Administrative Law) shall be responsible for
providing policy guidance and legal advice to other OJAG
divisiona, SECNAV, OPNAV, CMC and DON field activities on all
FOIA or Privacy Act related mattera.

Assistant Judge Advocate General (AJAG) (Civil Law).
The A~AG (Civil Law) shall have authority to adjudicate all FOIA
and Privacy Act appeals submitted to the JAG. Whenever the AJAG
(Civil Law) is unavailable to adjudicate an appeal, the Principal
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Deputy Assistant Judge Advocate General (06A) shall have the
authority to adjudicate appeals.

d. Deputy Assistant Judge Advocate General (Litigation).
The DAJAG (Litigation) ehall review all FOIA and Privacy Act
aPPeala submitted to the JAG and provide the AJAC (Civil Law) a
specific recommendation aa to appropriate action in disposing of
the appeal. In addition, the DAJAG (Litigation) shall take
cognizance over all FOIA/Privacy Act caaes that involve
litigation over a FOIA/Privacy Act request.

4. E4LL,kY. The OJAG maintaina many typea of records that may be
subject to requeata for release under FOIA. The policy guidance
in this instruction addresaes the meet common types of records
maintained within OJAG and is intended to supplement, not
supplant, guidance contained in references (a) and (b).

a. Requests for records in the poaaesaion of OJAG divisiona
but originated by another agency or naval activity shall not
normslly be granted or denied without consultation with or
referral to that other agency or activity. Reports of JAG Manual
(JAGMAN) Investigation and records of trial are exceptions to
this policy. JAG ia the release authority for JAGMAN
investigations and records of trial.

b. Requesta for records not under OJAG possession or
control shall be referred to the cognizant agency or activity for
direct reply to the requester. Coordination with that activity
should be accomplished before referring the FOIA or Privacy Act
reguest and copies of the requested documents for direct
response. Requesters shall be notified of any referrala.

Creation of records in order to reply to a FOIA request
is no~”required. A record w be created or compiled if it is a
more useful response to the requester or a lesser burden to the
naval activity than providing existing records, and the regueater
doea not object. Coats of creating or compiling a record may not
be charged to the requester unleaa the fee ia leaa than or egual
to the fee that would be charged for providing the existing
record.

d. A request for a record from the person to whom that
record pertains shall be treated aa a reguest under both FOIA and
the Privacy Act.

e. Records or portions thereof otherwise exempt from
release may, at the discretion of the release authority, be
releaaed. The following language should be included with the
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discretionary release of any record that would normally be exempt
from disclosure:

The information you requeeted is eubject to being withheld
under section (b) of the Freedom of Information Act.
The releaae of this material to you by the Department of
the Navy is discretionary and doea not constitute a waiver
of our right to claim this exemption for aimiler recorde
in the future.

Discretionary release is ~ permitted, however, under exemptions
(b)(l), come exemption (b)(3) statutes, and exemption (b)(6) for
Privacy Act records. Diviaiona will consult with the DAJAG
(Adminiatrative Law) in all caaes where a discretionary release
ia contemplated for exempt recorde or documente of a type not
previously or ueually provided.

f. Not all actions on FOIA or Privacy Act regueats
constitute finsl determinations. Examplee include notifying the
requester of failure to comply with sgency regulations (~, an
inadequately descriptive reguest or an untimely appeal);
confirming with the requester that the appeal has been withdrawn;
responding that the appeal haa been referred to the Office of
General Counsel; returning it to the IDA for initial action if
the IDA never received the request; responding that no responsive
records exist; and notifying the requester that the requested
record is not an agency record within the meaning of FOIA.

9. JAGMAN Reporta of Investigation

(1) Completed JAGMAN reports of investigation and their
encloaurea, properly endorsed by reviewing authorities within the
chain of command, ehould normally be released in the public
intereat in response to a proper FOIA regueat, subject to
applicable exemptions [ace enclosure (2) to reference (a)] and
the guidance set forth in subparagraph (2) below.

(2) Releaee of JAGMAN investigation that involve
sensitive material, include recommendations for changes in law or
DON policY, or have received high public or official interest,
should be coordinated with the officer endorsing the
inveatigation, the command investigating the incident, and other
officiala as appropriate.

(3) Regueats for classified information must be
referred to the appropriate authority who hae cognizance over the
classified subject matter of the requeet.
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(4) Death generally extinguishes the privacy interests
of the deceaaed. As a result, JAGMAN inveatigationa in death
caaea are normally releasable. Information the release of which
would be particularly embarrassing or injurious to the privacy
interesta of the deceaaed’a aurvivora/next of kin or other third
parties, however, may be withheld under FOIA exemption (b)(6).

h. Records of trial. Because records of trial are
retrieved by name, they are records subject to the Privacy Act, 5
U.S.C. $ 552a. Becauae the Privacy Act does not prohibit release
of records required by FOIA, a record of trial may be released
after consideration of applicable FOIA exemptions. Specifically,
exemption (b)(6) could reguire redaction of information the
disclosure of which would constitute a clearly unwarranted
invasion of personal privacy of the accused about whom the record
is maintained or other persons who may have a privacy intereat in
such a record, such aa the victim of a crime.

5. procedu~. OJAG divisions shall comply with the following
procedures in responding to FOIA/Privacy Act requests:

a. The division with cognizance over the subject matter to
which a FOIA/Privacy Act request pertaina shall make a reasonable
effort to search its records systems for records responsive to
the reguest.

b. If the description provided by the requester ia
inadequate to enable persona familiar with the files to locste
the regueated records with reasonable effort, the regueater shsll
be notified and accorded an opportunity to perfect his requeet.
FOIA does not authorize “fishing expeditions,” nor are diviaiona
required to respond to blanket regueats for all documents. S.eQ
fd.ss?paragraph 7C of reference (a).

c. If several divisions maintain records responsive to the
request, the AJAG (Civil Law) shall designate one division to
take the lead in coordinating OJAG’S responee to the requester.

d. Releasability of OJAG records shall be determined in
accordance with the policies and principles set forth in
references (a) and (b) and this instruction.

If a requested record ia exempt from release, notify the
reque~ter that the record ie being withheld, of the specific
exemption that applies, of the identity of the official
responsible for denial of the request, and of his/her appeal
righta. .If information that is exempt from disclosure can
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reasonably be segregated from other portions of the record that
are not exempt, those portions ehould be releaeed.

f. Determine, if requeeted, the requester’s entitlement to
waiver/reduction of feee. If the IDA deniee the requeet, the
requester shall be informed of the right to appeal. If the
requester appeals the denial of the waiver/reduction of fees, the
release of the records may be withheld until the fee is paid or
the appellate authority granta a waiver/reduction of feea.

9. Time limits. FOIA requests should be answered within 10
working dsys of date of receipt. Privacy Act requeata must be
acknowledged within 10 working daye and a determination rendered,
if reasonably possible, within 30 working daya. If reply is not
poeeible within that time, either:

(1) Formally extend the time for reply by informing the
requester of the reasons for delay, of his right to treat the
delay as an initial denial of the request, and of his appeal
rights; or

(2) informally extend the time for reply by negotiating
a mutually acceptable extension with the requester. (This doea
not require the IDA’s signature. )

(3) a subparagraphs 8b(l) and (2) of reference (a)
for additional guidance.

6. ~. The OJAG msintains many records subject to
the Privacy Act (5 U.S.C. 5 552a). These include investigations,
ethics files, Article 138, UCMJ, complaint, recorde of trial,
claima files, and legal assistance files. Generally, Privacy Act
records may not be disclosed unless pursuant to a written request
by or with the prior written consent of the person who is the
eubject of the record. Additional Privacy Act nondiacloaure
exceptions are those cases involving a court order signed by a
Federal or State judge, a routine uae previously published in the
Federal Register, or a statutory exemption.

a. If disclosure of a record ie required by FOIA, the
Privacy Act does not prohibit its releaae.

b. If a FOIA exemption [usually exemption (b)(6)] applies
to information in a Privacy Act record, no discretionary releaae
is permissible.

c. In order to withhold a record from the person to whom it
pertaina, boti FOIA and Privacy Act exemptions must apply.
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7. ~. The DAJAG (A*inistr’tive
Law) is responsible for coordination and forwarding of the Annual
FOIA/Privacy reports in accordance with paragraph 13 of reference
(a) and paragraph 14 of reference (b). All OJAG diviaiona shall
provide the DAJAG (Adminiatrative Law) with their input for the
FOIA consolidated report not later than 15 January each year and
for the Privacy Act consolidated report not later than 15
February each year.

8.

a. Recommended changes or modifications to this instruction
ehould be forwarded to the DAJAG (Administrative Law) for action/
coordination.

b. For information ~
this instruction, contact
224-1781, commercial (703

r assistance in the implementation of
the DAJAG (Adminietrative Law), AUTOVON
614-1781.

J. E. GORDON

Distribution:
JAG Special List 40
All Divisions of JAG
NAVNARTRIJUD IC
NAVJUSTSCOL
NANARA (45, 46)
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